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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
for the District of Columbia 

In Equity No. 57980 

Bernard F. Saul, Plaintiff, 

v. 

Mary Harding Saul, Defendant. 

United States of America, 

District of Columbia , 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled cause, to wit:— 

1 In the District Court of the United States 

for the District of Columbia 

Equity No. 57980. 

Bernard F. Saul, Plaintiff, 

v. 

Mary Harding Saul, Defendant. 

Memoranda 

MAY 7, 1937 

Findings of fact and conclusions of law handed down by 
Court, filed. 

OCTOBER 15, 1937 

Petition of plaintiff to reopen case and for rehearing, 
filed. 
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JANUARY 21, 1938 

Motion for rehearing argued and submitted. 

MARCH 7,193S 

Order denying petition to reopen case and for rehearing, 
filed. 


2 Final Decree 

Filed March S, 1938 

# # # 

Upon consideration of the Bill of Complaint herein for 
an annulment of marriage and of the answer and cross-bill, 
together with answer to said cross-bill and the testimony 
taken in open court in support of each of said pleadings, 
and the Findings of Fact and Conclusions of Law filed on 
May 7th, 1937 and the memorandum opinion of the court 
as to counsel fees, dated August 5th, 1937, it is by the court 
this 8th dav of March, 1938, 

ADJUDGED, ORDERED and DECREED that the Bill 
of Complaint for Annulment be and the same is hereby dis¬ 
missed, and i 

: Upon consideration of the cross-bill of the defendant for 
separate maintenance and the answer thereto filed by the 
plaintiff and the testimony taken in open court, it is fur¬ 
ther 

ADJUDGED, ORDERED and DECREED that the pray¬ 
ers of the cross-bill are granted and that the defendant, 
Mary Harding Saul, be and she is hereby awarded the sum 
of $350 per month as and for maintenance for herself and 
infant child, Bernard F. Saul, Junior, which monthly sum 
of $350 shall be paid to the defendant on the first day of 
May, 1937, and on the 1st day of each and every 

3 month thereafter until the further order of this 
court, and it is further 

i ADJUDGED, ORDERED and DECREED that the said 
minor child, Bernard F. Saul, Junior, be and he is perma¬ 
nently committed into the care and custody of the defen¬ 
dant, Mary Harding Saul; and that the plaintiff, Bernard 
F. Saul, be and he is granted the privilege to see and visit 
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with said child, and for that purpose he may have the cus¬ 
tody of said child on Saturday of each week from 2:30 
o’clock, p. m. until 5:30 o’clock p. m., and that on such occa¬ 
sion the said plaintiff shall call for said child at the resi¬ 
dence of the defendant and he shall return the said child 
thereto at the conclusion of such visit Provided: that dur¬ 
ing' the months of Julv and August the defendant, Marv 
Hardin<r Saul, may temporarily remove said child from 
this jurisdiction for the purposes of a vacation, and that 
during such temporary absence, the right and privilege 
granted the plaintiff to see and visit said child shall be sus¬ 
pended, and it is further 

ADJUDGED, ORDERED and DECREED that the costs 
of this proceeding be paid by the plaintiff, Bernard F. Saul, 
and that suit money and costs as filed herein incident to her 
defense be paid to the defendant, Mary Harding Saul, in 
the amount of $1393.59. 

Upon the showing made of professional services ren¬ 
dered to the said Mary Harding Saul, by her counsel, Alvin 
L. Xewmver and David G. Bress, and the court’s knowledge 
of such services rendered by said counsel for and on her 
behalf from the time of the institution of the proceeding 
herein and up to the signing of this final decree, as derived 
by the court from and upon the presentation and hearing 
hereof, but without regard to any valuation or estimation 

bv the court of the said services bv wav of division 
» • • 

4 or distribution thereof between said counsel, and 
upon consideration of the defendant’s financial abil¬ 
ity, the plaintiff, Bernard F. Saul, be and he hereby is, di¬ 
rected and ordered to pay to the said defendant for her 
said counsel for and on account of counsel fees for their 
professional services to the date of this decree, the sum of 
$10,000, payable in twenty (20) days from the date hereof, 
and have execution therefor against said plaintiff as at law. 

O. R. LUHRING 
Justice. 


From the foregoing decree the plaintiff excepts, objects 
and in open court notes an appeal to the Court of Appeals 
for the District of Columbia and the penalty of the under¬ 
taking for costs on appeal is hereby fixed at $100, and in 
lieu thereof a cash Deposit of $50. Should plaintiff desire 
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to give a supersedeas bond with respect to counsel fees al¬ 
lowed attorneys for defendant, lie may do so, and the 
amount of such bond is hereby fixed at $11,000.00 


March 8"—1938 


0. R. LUHRIXG 

Justice 


5 Memoranda 

MARCH 25, 1938 

Undertaking on appeal with Maryland Casualty Com¬ 
pany, surety, filed. 

Motion to extend time for filing bill of exceptions and 
statement of evidence, filed. 

Order extending time for plaintiff to prepare and file bill 
of exceptions and statement of evidence to and including 
April 16, 1938, filed. 


Order Pending Appeal for Maintenance and Custody 
and Allowance for Counsel Fees , <&c. 

Filed March 25, 1938 
# # # 

Upon consideration of the final decree entered herein on 
the 8th day of March 1938 and on the motion of the defen¬ 
dant, Mary Harding Saul, for provision for maintenance 
and custody in manner as provided for in said final decree 
of March 8, 1938 and it appearing to the court that the 
plaintiff, Bernard F. Saul, has this 8th day of March 1938, 
noted an appeal from the final decree aforesaid to the 
United States Court of Appeals for the District of Colum¬ 
bia, it is this 25" day of March 1938, 

ADJUDGED and ORDERED, as follows: 

FIRST, that pending the appeal of the said plaintiff, 
Bernard F. Saul, and until the determination thereof by 
the said United States Court of Appeals for the District of 
Columbia, the said plaintiff be and he hereby is directed 
and ordered to pay to the defendant, Mary Harding Saul, 
as and for maintenance for herself and infant child, Ber- 
i nard F. Saul, Jr., the sum of $350 per month payable 
6 to her on the first day of each month beginning on 
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the first day of April 1938, for that mouth, and at 
that rate from the date of the signing 1 of this order to the 
first day of April, 1938, and 

SECOND, it is further 

ADJUDGED, and ORDERED that the said minor child, 
Bernard F. Saul, Jr., pending the appeal herein be and he 
is hereby committed into the care and custody of the de¬ 
fendant, Mary Harding Saul; and that the plaintiff, Ber¬ 
nard F. Saul be and he is granted the privilege to see and 
visit with said child, and for that purpose he may have the 

custodv of said child on Saturday of each week from 2:30 
• * 

o'clock, p. m. until 5:30 o’clock, p. m. and that on such occa¬ 
sion the said plaintiff shall call for said child at the resi¬ 
dence of the defendant and he shall return the said child 
thereto at the conclusion of such visit Provided: that dur¬ 
ing the months of July and August the defendant, Mary 
Harding Saul may temporarily remove said child from this 
jurisdiction for the purposes of a vacation, and that dur¬ 
ing such temporary absence, the right and privilege granted 
the plaintiff to see and visit said child shall be suspended, 
and 

THIRD, it is further 

ADJUDGED and ORDERED that said plaintiff, Ber¬ 
nard F. Saul be and he hereby is directed and ordered 
forthwith to pay to the said defendant, Mary Harding Saul, 
for her counsel, Alvin L. Xewmver and David G. Bress the 
sum of $250.00 as counsel fees for services rendered in con¬ 
nection with the said plaintiff’s Petition to Reopen and for 
Rehearing in the above entitled cause, and 
FOURTH, it is further 

7 ADJUDGED and ORDERED that said plaintiff, 

Bernard F. Saul, be and he is hereby directed forth¬ 
with to pay to the defendant, Mary Harding Saul, for her 
counsel Alvin L. Newmyer and David G. Bress for services 
to be rendered by them in respect of said appeal the sum 
of $1,250 on account of their services to be rendered, the 
balance, if any, for such services to be fixed at a later date 
upon proper application therefor. 


3/25/38 


O. R. LUHRING 

Justice 
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From the above decree the plaintiff notes an appeal to 
the United States Court of Appeals for the District of Co¬ 
lumbia, and bond for costs is fixed at $100 or $50 in cash in 
lieu thereof, and the bond to act as supersedeas is fixed at 
$ 2000 - 

0. R. LUHRING 

Justice 


Memoranda 

MARCH 25, 1938 

Plaintiff's proposed findings of fact and conclusions of 
law filed and denied. 


MARCH 26, 1938 

Undertaking on appeal with Hartford Accident and In¬ 
demnity Company, surety, filed. 


S APRIL 7, 193S 

Bond ($2000) of plaintiff on appeal with Hartford Acci¬ 
dent and Indemnity Company, surety, approved and filed. 


APRIL 14,1938 

Motion to extend time for filing bill of exceptions and 
statement of evidence, filed. 

Order extending time to file bill of exceptions and state¬ 
ment of evidence to May 5, 1938, filed. 


MAY 4, 1938 

Order extending time to May 16, 1938, for filing state¬ 
ment of evidence, filed. 


MAY 16,1938 

Order extending time to file bill of exceptions and state¬ 
ment of evidence to May 20, 1938, filed. 

Statement of evidence and notice of submission on June 
13, 1938, filed. 
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MAY 18,193S 

Affidavit as to service of statement of evidence on counsel 
for defendant on May 16, 1938, filed. 


MAY 27, 1938 

Order extending time for filing? by defendant of proposed 
amendments to plaintiff’s proposed statement of evidence 
to and including? June 6, 1938. (By consent of coun- 
9 sel for plaintiff.) 


JUNE 3,1938 

Order extending? time for filing? by defendant of proposed 
amendments to plaintiff’s proposed statement of evidence 
to and including? June 13, 1938. (By consent of counsel for 
plaintiff.) 


JUNE 13, 193S 

Proposed amendments of defendant to plaintiff’s pro¬ 
posed statement of evidence, filed. 


JUNE 18, 1938 

Motion to extend time for submitting statement of evi¬ 
dence, filed. 

Order extending time for submitting statement of evi¬ 
dence to Court for settlement and approval to and includ¬ 
ing June 29, 1938. (By consent of counsel for defendant.) 


JUNE 23, 1938 

Motion to extend time for submitting statement of evi¬ 
dence, filed. 

Order extending time for submitting statement of evi¬ 
dence to Court for approval to and including July 11, 1938, 
filed. 
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10 Order Extending Time to File Record 

Filed June 28, 1938 

United States Court of Appeals for the 
District of Columbia, 

Original No. 2923. April Term, 1938. 

Equity No. o7,9S0. 

Bernard F. Saul, Petitioner, 

v. 

Mary Harding Saul. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including August 11,1938. 

Per Mr. Chief Justice GRONER, 

June 28,1938. 

A true Copy, 

Test: JOSEPH W. STEWART, 

Clerk, of the United States Court of 
Appeals for the District of Columbia 

By C. NEWELL ATKINSON 
(Seal) Deputy Clerk 


Memorandum 

JULY 7,193S 

Motion to extend time for filing objections to amendments 
to statement of evidence, filed. 
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Order Extending Time to File Objections to 
Amendments to Statement of Evidence 

Filed July 7, 1938 

• * • 


Upon consideration of the motion of counsel for plaintiff 
to extend time for filing objections to the amendments to 
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the statement of evidence, it is, by the Court, this 7th day 
of July, 1938, 

ADJUDGED and ORDERED that the motion to extend 
time for the filing of objections to the amendments to the 
statement of evidence is hereby granted, and the plaintiff 
is allowed an extension to and including the 9th day of July, 
1938 for filing objections to the amendments to the state¬ 
ment of evidence, and it is further ordered that no further 
extension therefor shall be allowed by the court. 

JENNINGS BAILEY 
Justice 

Consented to: 

ALVIN L. NEWMYER 

DAVID G. BRESS 
Attorneys for Defendant. 


Memorandum 

JULY 9,1938 

Plaintiff's objections to defendant’s proposed amend¬ 
ments to statement of evidence, filed. 


12 Motion to Strike Statement of Evidence 

Filed July 14, 1938 

* # * 

Conies now the defendant, Mary Harding Saul, and 
moves this honorable court to strike out the Proposed 
Statement of Evidence filed herein and all papers filed in 
respect thereof and for cause therefor says that the same 
was not submitted to the court within the time provided 
for bv law. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Defendant 

JAMES C. WILKES, ESQ., 

JAMES E. ARTIS, ESQ., 

HENRY I. QUINN, ESQ., 

Attorneys for Plaintiff 
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Please take notice that the foregoing motion together 
with points and authorities and a copy of this notice will be 
tiled in this court on today, July 14tii, 11)38. The rules of 
court provide that if you have any objection to the grant¬ 
ing of the said motion, you should tile the same within five 
davs from the date hereof. 

ALVIX L. XEWMYER 
DAVID G. BRESS 

' Attorneys for Defendant 

I hereby certify that I served a copy of the above Motion 
to Strike Statement of Evidence and attached memoran¬ 
dum on Jas. E. Artis at his office at 3 30 ocloek P M. July 
14th. 193$, personally 

ROLLAXD G. LAMEXSDORF 

13 Subscribed and Sworn to before me this 14th day 
of Julv 193S 

MARGARET MaePHERSOX 
(Xotarial Seal) Notary Public 


Motion to Approve Statement of Evidence 

Filed July 20, 1938 

# # * 

Comes now the plaintiff, Bernard F. Saul, and moves this 
Honorable Court to approve the statement of evidence 
heretofore filed herein and heretofore before the Court, and 
for cause thereof says that the proposed statement of evi¬ 
dence, proposed amendments thereto and the objection to 
said proposed amendments are properly before the Court 
and that the transcript of record must be filed in the United 
States Circuit Court of Appeals for the District of Colum¬ 
bia on or before August 11, 1938. 

HEXRY I. QUIXX 
JCW 

JAMES C. WILKES 

JAMES E. ARTIS 
Attorneys for Plaintiff. 

MESSRS. ALVIX L. XEWMYER and 
DAVID G. BRESS, 

Attorneys for Defendant. 
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Please take notice* that the foregoing motion together 
with points and authorities and a copy of this notice will 
be filed in this Court on today, July 20, 1938, and that un¬ 
der paragraph 6 of Law Rule 32 the Motions Clerk will be 
requested to fix today as the time for the hearing of 
14 the same. 

HENRY I. QUINN 
JCW 

JAMES C. WILKES 

JAMES E. ARTIS 
Attorneys for Plaintiff 

Service of a copy of the foregoing motion acknowledged 
this 20th dav of Julv, 1938. 

ALVIN L. NEWMYEB 

DAVID G. BRESS 
Attorneys for Defendant . 


Memorandum 

JULY 20, 1938 

Memorandum of points and authorities in opposition to 
motion to strike statement of evidence, filed. 


Affidavit of James E. Artis 
Filed July 20,1938 

# # # 

District of Columbia, ss ; 

Comes now James E. Artis, who. being first duly sworn, 
deposes and says as follows: 

That he is one of counsel of record for plaintiff in the 
above entitled cause; that the time for filing objections to 
the amendments to the proposed statement of evidence in 
this case was extended to July 9, 1938, and that the time for 
submitting the statement of evidence was extended to July 
11, 1938; that on July 9, 1938, affiant filed in the 
15 clerk’s office of this Court the objections to the 
amendments to the proposed statement of evidence; 
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that on the morning ol‘ July 11, 1938, affiant made inquiry 
of an assistant clerk of this Court as to whether or not the 
statement of evidence in this case had been entered on the 
docket as having been submitted and was advised by said 
clerk that there was no entry on the docket showing that 
the statement of evidence had been submitted. Affiant then 
directed the clerk to have the statement of evidence en¬ 
dorsed as submitted and to have the entrv made on the 
docket to show that it had been submitted. Affiant was told 
by said clerk that said clerk would do these tilings imme¬ 
diately. The next notice affiant liad with respect to the 
matter was when he was served with a copy of the motion 
to strike the statement of evidence. Immediately upon be¬ 
ing served with copy of said motion, affiant went to the 
Clerk's office to see if the statement of evidence had been 
endorsed as submitted and an entry on the docket to that 
effect made, and learned that it had not been so endorsed 
or so entered upon the docket as directed. Affiant then saw 
said clerk and for the first time was advised by said clerk 
that he had been very busy on the morning of July 11, 193S, 
when directions were given him and that he had, through 
inadvertence, failed to carry out such instructions. 

JAMES E. ARTIS 

Subscribed and sworn to before me this 20th day of Julv, 
1938. 

DOROTHY M. CHINN 
(Notarial Seal) Notary Public, D. C. 


16 Affidavit of James C. Wilkes 

Filed Julv 20, 1938 

# • * 

District of Columbia, ss: 

Comes now James C. Wilkes, who, being first duly sworn, 
deposes and says that he is one of counsel for the plaintiff 
in the above case; that the latter part of June and the first 
part of July he was out of the city on business, returning 
to his office during the week ending July 9, 1938; that he 
was in his office alone going over various matters during 
the entire day of Sunday, July 10, 1938; that from memo- 
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randa left for affiant by his associate James E. Artis he 
had theretofore learned that the proposed statement of evi¬ 
dence, proposed amendments thereto and objections to the 
proposed amendments had all been liled in Court in the 
above case on or before July 9, 1938, the time fixed for the 
filing of the objections to proposed amendments; where¬ 
upon on said Sunday affiant in accordance with an estab¬ 
lished office custom left the following memorandum stuck 
on the fountain pen on the desk of Mr. Artis dated “7/10/ 
38”: 

“Will you please see that the docket in the Saul annul¬ 
ment shows that the statement of evidence was SUB¬ 
MITTED under the rule on or before the due date. 
J. C. W.”; 

that during the morning of July 11, 193S (the date fixed for 
submission under notice served on counsel for defendant) 
Mr. Artis advised affiant that the matter had been taken 
care of; and that the matter next came to affiant’s attention 
upon the filing of defendant’s motion to strike on 
17 July 14, 1938. 

JAMES C. WILKES 

SUBSCRIBED and SWORN to before me this 20th day 
of July, 1938. 

DOROTHY M. CHINN 
(Notarial Seal) Notary Public, I). C. 


Memorandum 

JULY 20, 1938 

Memorandum of defendant in opposition to motion to 
approve, filed. 


Memorandum for Mr. Justice Lull ring in Support of 
Motion to Strike Statement of Evidence 

Filed July 20, 1938 

# • # 

The final decree was signed in this cause on March 8,1938 
on which day an appeal was duly noted and perfected by 
filing an appeal bond. On March 25, 1938 plaintiff filed a 
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motion to extend the time for filing- the Statement of Evi¬ 
dence. On April 14, 1938 plaintiff filed another motion to 
extend the time for filing- the Statement of Evidence, which 
latter motion extended the time for filing the Statement of 
Evidence to May 5, 1938. On May 4, 1938 plaintiff obtained 
another order extending the time to May 16th for the filing 
of the Statement of Evidence. The Statement of Evidence 
was filed on May 16th and attached thereto was a notice of 
submission set for June 13, 1938. After the expiration of 
said 1 period for submission, June 13, 193S, plaintiff filed on 
June 18, 1938 a motion to extend the time for submission 
of the Statement of Evidence and an order was signed by 
the court extending the time to June 29, 1938 for the 
18 submission thereof. On June 23rd plaintiff filed a 
further motion for an extension of time to submit 
the Statement of Evidence and an order was entered on 
June 23rd extending the time for submission to July 11, 
1938. Xo application was made to the court on or before 
July 11, 1938, as required by the rules of court, for any ex- 
tention of time within which to submit the Statement of 
Evidence to the court. Thereafter on July 14, 1938 defen¬ 
dant filed her motion to strike the Statement of Evidence 
on the ground that the same was not submitted to the court 
within the time specified by an order of the court and that 
an earlier order extending the time for submission of the 
same was taken by the plaintiff after the original time had 
expired, in violation of the rules of this court. 

On July 14.1938 when the said motion to strike the State¬ 
ment of Evidence was filed counsel for plaintiff admitted 
that the same had not been submitted and that all they had 
done was to telephone the Clerk of the Court on the 11th 
of July and requested the Clerk of the Court to submit the 
same to the court. Nothing further was done bv counsel 
for'plaintiff in this respect until after the motion to strike 
was filed, at which time they went down to the Court House 
and learned that the same had not been submitted as re¬ 
quested by the telephone conversation with the Clerk. 

Law rule 46 of the District Court of the United States 
for the District of Columbia controls Bills of Exceptions 
and Statements of Evidence. Paragraph 4 of said rule, 
upon which defendant principally relies, provides as fol¬ 
lows : 
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“Bills of exception and statements of evidence shall be 
submitted to the court for settlement or approval within 
forty-five days from the date of the filing thereof by the 
party tendering the same; otherwise such bill or 
19 statement may be stricken from the files upon mo¬ 
tion of the appellee or upon the court’s own motion.” 

The filing of a Bill of Exceptions or a Statement of Evi¬ 
dence and the submission thereof has been specifica'lv pro¬ 
vided for bv rule of court for a great number of vears. 
Counsel has examined Rule 55 of the Common Law Rules 
of this court of 1898 and has traced the same down to the 
present time and throughout said rules there has been pro¬ 
vision for the filing, settlement, submission and approval 
of Bills of Exceptions and Statements of Evidence in vary¬ 
ing forms down to the present time. 

The question raised in the case at bar is whether or not 
the failure to submit to the court, as provided for by the 
rule, is such a provision which is subject to change within 
the discretion of the court when it is not complied with and 
the time for the doing of an act provided for has expired. 
A great number of cases can be cited on this proposition 
and since most of them have to deal with the proposition 
where a Bill of Exception is not filed in time, those cases 
are mere'y cited hereunder without a discussion of the facts 
involved in each. It is believed that their authority is 
equally applicable and effective in a case where the non- 
compliance with the rule has to do with submission. 


I). C. vs. Humphries. 11 App. D. C. OS (Appeal dismissed 
for failure to file transcript of record in Court of Appeals 
within time provided for by rule of court.) 

D. C. vs. Roth. IS App. T). C. 547 (appeal dismissed for 
failure to file the record in time, notwithstanding an order 
of the Trial Court which was obtained extending the time 
within which to file the record, where such order was ob¬ 
tained after the expiration of the period within which the 
record should have been filed in the Court of Appeals. . . . 
“There is no power either in the Trial or Appellate Court 
to dispense with the rule of court, unless the power 
20 to do so be expressly reserved in the rule itself, or 
in the statute which authorized the making and pro¬ 
mulgation of such rule; that a rule of court duly made and 
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published has the force of law, and is binding upon the 
court as well as upon the parties to the action, and, there¬ 
fore, can not be dispensed with to suit the circumstances of 
any particular case.”) 

In the Roth case, supra, the following is stated by the 
court with respect to the claim of counsel for appellant that 
one of the associate counsel had committed an oversight in 
not obtaining the order providing for an extension of time: 

“In the affidavit of counsel filed by the appellant in sup¬ 
port of the motion to vacate the order of dismissal, it is 
stated ‘that affiant gave direction to one of his assistants 
to procure an order on March 30th, for the extension of 
time for filing transcript in the Court of Appeals, but for 
some reason such order was not obtained. Whereupon affi¬ 
ant’s attention being called to the matter, he procured the 
order extending the time to file the transcript on April 3, 
lf)01, three days after the time allowed by the rules for filing 
tile transcript. 7 But the reasons assigned in this affidavit 
for the oversight in regard to the order clearlv do not re- 
lieve the case of the difficulty. It is manifest that the rules 
of 1 thi s court designed to regulate the prosecution of appeals 
to it, have not been observed. The rules of court for the 
regulation of its practice and the orderly transaction of 
business therein are indispensable; and all courts of record 
have an inherent power to make such rules. 77 

Talty vs. D. C., 20 App. I). C. 4S9, (A writ of error to the 
Police Court was dismissed where the Bill of Exceptions 
was presented to the trial judge and signed by him but filed 
two days after the expiration of the period prescribed for 
filing the transcript) 

In United States vs. Clabaugh, 21 App. D. C. 440 , judg¬ 
ment was rendered on November 14, 1902 and an appeal 
was taken in open court on the same day. On the 19th day 
after the judgment a bond was filed in the Clerk’s Office of 
the Trial Court but the bond had not been approved by the 
court or any judge thereof nor had it then been submitted 
for approval. On the day of the filing of the bond notice 
was given by two of the defendants that the bond 
21 would be tendered or submitted to the court for ap¬ 
proval on December 11th, that being the 22nd day 
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after the .judgment. The trial justice held that since it ap¬ 
peared that the appeal bond was not submitted to him for 
approval until after the lapse of more than twenty days, 
that he was without jurisdiction to approve the bond, since 
not submitted to him within the time prescribed by the rule 
of court. There was no question in the case as to the suffi- 
ciencv of the bond, if it had been submitted in time. The 
appellant contended that since the bond was filed in the 
Clerk’s Office within the twenty day period the rule of 
court was fully complied with and that the approval of the 
bond within the twenty days is not required. Appellant 
further contended that the filing of the bond within twenty 
days was all that was required and that when the bond was 
presented to the judge for his approval after the lapse of 
the period within which it was to be submitted to him that 
the judge may enter his approval thereof nunc pro tunc, if 
he thinks proper to do so. The Court of Appeals said that 
they could not agree with such a view of the case and that 
such was not the fair or reasonable construction of the 
rules. They stated that the bond is an instrument which 
does not have any effect until it is approved by the court 
and that where it is simply filed in the Clerk’s Office and the 
court or judge is not called upon to approve it until after 
the expiration of the twenty day period that it is then too 
late for the trial judge to approve it nunc pro tunc. Ac¬ 
cordingly, petition for a writ of mandamus directed to Mr. 
Justice Clabaugh was dismissed. 

Johnson-Wynnc Co. vs. Wright, 28 App. D. C. 375 (Ap¬ 
peal was taken from judgment on July 16, 1906 and appeal 
bond was filed and duly approved. On August 8, 1906 the 
proposed bill of exceptions was filed with the Clerk of the 
Court and on the same day a copy thereof served on op¬ 
posing counsel with a notice that the same would be submit¬ 
ted to the court for settlement on August 20th. Ac- 
22 cording to these dates the bill of exceptions was filed 
with the Clerk on the 38tli day after the entry of 
judgment. It was not actually presented to the court for 
settlement until October when the plaintiff, upon objecting 
to the same, the court refused to settle the bill of excep¬ 
tions. The rule with respect to settlement of bills of ex¬ 
ceptions at that time, rules 54 and 55, provided that the 
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same should be settled before the close of the term and that 
every bill of exceptions shall be prepared and submitted to 
the counsel on the other side and notice in writing shall be 
given to opposing counsel of the time at which it is pro¬ 
posed to be settled and at least eight days before the time 
designated in such notice, the proposed bill of exceptions 
shall be submitted to opposing counsel and shall be pre¬ 
sented to the court within 38 days after judgment shall have 
been rendered in the case. Under this rule the notice should 
have been given and a copy of the proposed bill submitted 
to opposing counsel on or before July 30th so as to give the 
necessary eight days before the expiration of the time 
allowed for settling the bill. “Had this notice been given, 
the bill could have been presented for settlement on Au¬ 
gust 8th, which was the last day within which it could have 
been settled under the rules, unless extended for good cause 
shown.” The opinion of the court then states that if the 
judge who heard the case is not available at the time the 
proposed bill is to be presented to him it could be submitted 
to some other justice or an extension of time might have 
been obtained. The court stated that the settlement of the 
bill in accordance with the rule was not prevented by the 
absence of the trial justice; with respect as to whether or 
not the court has any discretion or power in this respect 
the court said: “Opposing counsel has the right to insist 
upon the strict observance of the requirements of the rule, 
and the trial justice had the right to refuse to settle the bill 
of exception over their objection.” The court further states 
that the presentation of the proposed bill of exceptions to 
the Clerk of the Court is not equivalent to its presentation 
to the justice since the Clerk has nothing to do with the bill 
of exceptions save to file the same as part of the record and 
if the Clerk proposes to act on behalf of counsel filing the 
bill of exceptions he acts only as an agent of such counsel.) 

Gros vs. Norment, 30 App. D. C. 574 (Where the bill of 
exceptions was neither signed by the court within the time 
prescribed by the rule of court nor was the record filed in 
the Court of Appeals in time as prescribed by its rules, the 
appeal was dismissed on motion filed in the Court of Ap¬ 
peals.) 
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Murphy vs. Gould, 39 App. D. C. 363 Cert. Den. 226 U. S. 
613 (Judgment was entered on July 2. Appeal was noted 
and perfected on July 2G. By common law rule 48 of the 
court at that time it was provided that counsel ten- 
23 dering the Bill of Exceptions shall give two days 
notice in writing to opposing counsel of the time at 
which it is proposed to submit the same to the court to be 
settled and shall also, at least eight days before the time 
designated in such notice, present to opposing counsel a 
copy of the proposed bill. The bill is required by the rule 
to be submitted to the court within 38 days after judgment. 
Provision is made for extension of time for submission if 
good cause is shown. On August 19th the court entered an 
order extending the time for submission of the plaintiff’s 
Bill of Exceptions to September 20tli. On September 18th 
a copy of the proposed Bill of Exceptions was delivered to 
opposing counsel and on September 20th submitted it to 
Chief Justice Clabaugh. Justice Gould, who heard the 
case, was expected to return to court on October 1st. There¬ 
fore, on September 19th counsel for plaintiff gave notice to 
defendant’s counsel that on October 1st they would ask Mr. 
Justice Gould to settle and sign the Bill of Exceptions 
which had been submitted to the court September 20th and 
a copy of which had been presented to counsel on Septem¬ 
ber 18th. On September 19th a motion was filed for an ex¬ 
tension of time to continue the April term of court for two 
davs so as to include October 1st, which was ordered bv the 
court as requested to and including October 2nd. However, 
prior to October 1st defendant’s counsel filed a motion to 
strike out the proposed bill of exceptions, submitted on 
September 20th, because of the omission to comply with 
Rule 47 in that a copy of the same had not been served on 
counsel for defendant and notice given as required by that 
rule before the expiration of the time for submission. On 
October 1st plaintiff asked the justice to sign the Bill of 
Exceptions but this was refused on objection by the defen¬ 
dant and the court granted the motion to strike the Bill of 
Exceptions because the notice required by Rule 48 had not 
been complied with. An interesting discussion appears in 
the opinion with respect to the fact that a submission of a 
Bill of Exceptions may occur notwithstanding the fact that 
the judge who heard the case is not available “If he be ab- 
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sent the bill may be submitted to the justice presiding in 
his stead, and acted upon, as of the date of its submission, 
by the trial justice upon his return to this court. It is not 
to be presumed that under such conditions he would fail to 
settle the bill and make it relate back to the time of such 
submission. But to enable this to he (tone, the hill must- 
hare been submitted in accordance with the requirement 
of the rule governing the matter. Instead of enacting a 
statute completely regulating the practice of the supreme 
court of the District, Congress invested that court with the 
power to establish such other rules as it may deem neces¬ 
sary for regulating the practice of the court. D. C. Rev. 
Stat. sec. 770. See also Code, sec. 73 (31 Stat. at L. 1201, 
chap. 854. The same power is conferred upon this 
24 court with respect to the transaction of the business 
brought before it, and the time and method of enter¬ 
ing and giving notice of appeals. Sec. 6 of the act estab¬ 
lishing the court of appeals, approved February 9, 1S93; 
Code, sec. 225 (31 Stat. at L. 1225, chap. 854). These rules 
‘have the force of law, and are binding upon the court, and 
upon the suitors, and those who represent suitors/ They 
cannot be dispensed with by the court to meet the hardship 
of a particular case.”) 

Hines vs. Hines , 43 App. D. C. 277 (Rule 48 was enforced 
as stated in the preceding case. Plaintiff’s bill was dis¬ 
missed on May 13, 1914 and he gave notice of appeal in 
open court on June 5,1914. On June 18,1914 plaintiff died. 
The time for presenting and settling the Statement of Evi¬ 
dence expired on June 27, 1914. On July 1st an order was 
procured substituting the heirs at law in the place of the 
deceased plaintiff and a further order was obtained extend¬ 
ing the time for presenting the Statement of Evidence to 
August 11, 1914. Several extensions were thereafter ob¬ 
tained to and including October 6, 1914. The statement 
was submitted to the trial justice and by him approved on 
October 13, 1914. The Court said: 

“We are of the opinion that the statement was approved 
and filed too late. . . . These rules are binding upon the 
court below, and govern in this court. Death of the plain¬ 
tiff did not of itself extend the time for the presentation of 
the statement of evidence. As he died within the thirty- 
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eight days, the time might then have been extended for a 
reasonable period, to enable the preparation and presenta¬ 
tion of the statement of evidence. It could not have the 
effect to indefinitely postpone the time of such presenta¬ 
tion. Ex parte Dante, 228 U. S. 429, 57 L. ed 905. . . . The 
trial justice was without authority at the time he approved 
the statement of evidence, and the motion must be sustained. 
It is ordered that the statement of evidence be stricken 
from transcript.”) 

(In the companion case reported in 43 App. D. C. 280, 
281, it appears from the opinion that the Statement of Evi¬ 
dence must have been filed in time but was not submitted 
within the period required since the following appears on 
page 281: 

“A statement of the evidence on the trial was prepared 
and approved by the court, but on motion of appellees it 
has been stricken from the record because not submitted 
and approved in time, as required by the rules. A motion 
for rehearing was filed by the appellants, and a motion for 
certiorari to bring up portions of the record. These motions 
have been denied.”) 

Kearney vs. Latterner, 55 TV. L. R. 66 (Motion to extend 
the time for filing a Bill of Exceptions was denied 
25 on the grounds that the court was without power to 
grant it even though the motion was filed one day be¬ 
fore the time had expired for filing the same.) (The provi¬ 
sion of Law Rule 46 was construed by the court as having 
a mandatory effect.) 

[Matter enclosed between rules erased in copy.] 

Construction of Law Rule 46 

After the semi-colon in the fourth line of paragraph four 
of Law Rule 46, it is provided “otherwise such bill or 
statement may be stricken from the files upon motion of 
the appellee or upon the court’s own motion.” The first 
clause of this paragraph states that the Statement of Evi¬ 
dence shall be submitted to the court for settlement or ap¬ 
proval within 45 days from the date of the filing thereof. 
It is expected that counsel for the plaintiff will argue that 
the use of the word may implies some discretionary power 
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in the court to say that in certain instances the rule will not 
be enforced, within the court's discretion. It is respectfully 
submitted to the court that such a construction of the last 
part of the rule is not correct, within the unanimous deci¬ 
sions of the Court of Appeals and of the few decisions of 
this court with respect to Rule 4G. What the word “may” 
means can be determined from a comparison between this 
rule and the prevailing rule of court immediately prior to 
the enactment of the present rule. By Law Rule 48 of the 
rules of the Supreme Court of the District of Columbia of 
1923, with all amendments to April 1, 1923, revised on No¬ 
vember 15, 1913 the following is provided: 

“li The bill of exceptions shall be prepared by counsel. 
If not settled before the jury retires, counsel tendering it 
shall give two days’ notice in writing to opposing counsel 
of the time at which it is proposed to submit the same to 
the court to be settled, and shall also at least eight days be¬ 
fore the time designated in such notice present to opposing 
counsel the proposed bill or a copy thereof. The bill shall 
be submitted to the court within thirty-eight days after 
judgment shall have been entered, unless the court 
26 shall, for cause shown, extend the time. 

2. The fact of the settling and filing of the bill of 
exceptions shall be noted in the minutes of the court. 

3. If the court is unable to settle the bill of exceptions, a 
new trial shall be granted. 

4. The submission, settling, signing, or filing of a bill of 
exceptions shall not be affected by the expiration of any 
term, provided this rule is complied with. 

5. This rule shall apply to pending cases.” 

The case of Mur pin/ vs. Gould , 39 App. D. C. 303, supra, 
was decided by the Court of Appeals on December 2. 1912. 
At that time the rule in force with respect to the prepara¬ 
tion of bills of exceptions was as quoted hereinabove as 
Law Rule 48. The rule is set out verbatim on page 264 of 
the opinion. A careful reading of the earlier ruie, 48, 
makes it apparent that there is no provision in the rule as 
to what should be done in the event of a violation thereof, 
that is, either in respect of the failure to file the Bill of 
Exceptions in time or the failure to submit the same to the 
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court for approval in time. Consequently, when the pres¬ 
ent Law Rule 46 was adopted in 1924 it was only natural 
to provide some express means to take advantage of a vio¬ 
lation of the rule with respect to statements of evidence, 
particularly in view of the fact that the Court of Appeals 
in Murphy vs. Gould , supra, in the interim, had approved 
the practice of the filing of a motion to strike out a state¬ 
ment of evidence or bill of exceptions where the time re¬ 
quirement of the rule with respect to submission had been 
violated. In that particular case it was with respect to 
the time of the notice to opposing counsel. Therefore, it 
would follow that the meaning of the word “mav” means 
that counsel objecting to a failure to comply with the rule 

mav file a motion or if he should fail to file a motion the 
* 

matter is not waived and is for the court to strike out on 
its own motion. The use of the word “may” pre- 
27 sents a stronger case than if the word “should” 
would be inserted in its stead for the reason that 
the failure of counsel to file a motion might then be con¬ 
strued as a violation of the rule on his own part. The use 
of the word “mav”, therefore, is to afford a remedv to 
counsel where no express remedy had theretofore been 
provided for by the rules but in no event does the “may” 
relate to the exercise of the power of the court in striking 
out a statement of evidence or bill of exceptions which is 
received in any respect in violation of Law Rule 46. 
Murphy vs. Gould, supra 

[Matter enclosed between rules erased in copy.] 

The Statement of Evidence Should he Stricken Because 
Not Submitted to the Court on June IS, 19S8 

The original notice of submission when filed on May 16, 
1938 stated that the Statement of Evidence would be sub¬ 
mitted to the court on June 13, 193S. The same was not 
submitted. Thereafter on June 18, 1938 five days after 
the period had already expired for submission an order 
was obtained extending the time from the expiration of 
which extension another extension was obtained until July 
11th. The order of June 18, 1938 extending the time for 
submission was without any legal effect because not ap¬ 
plied for on or before June 11, 1938, or two days before the 
expiration of the original period for submission, as pro- 
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vidcd for in the second paragraph of section 3 of Rule 46. 
Some of the cases hereinbefore cited also indicate that an 
extension obtained after the original time has expired is 
of no effect. The most recent announcement in this re¬ 
spect is in the case of Camion vs. Tinkliam decided by the 
Court of Appeals on June 27, 1938 in case No. 7083 

28 1 in which case several extensions of time for the 

filing of the Bill of Exceptions had been obtained 
the last of which expired on September 13th. On Septem¬ 
ber 15th an application was made to the court for a fur¬ 
ther extension which was granted for twenty days by an 
order of September 22nd extending the time 20 days. The 
Bill of Exceptions was filed on September 30th, and was 
settled December 8th. The court stated that the last ex¬ 
tension granted was “whollv without effect.” The court 
states that the failure to properly extend the time 
amounted to a loss of jurisdiction in the lower court so 
that a subsequent granting of an extension was without 
effect. The court further stated that it cannot revive juris¬ 
diction once lost by entering an order nunc pro tunc as of 
the time when the court had jurisdiction. This statement 
of the court is not predicated on the fact that the Bill of 
Exceptions was filed late in that case, because it was filed 
within the extended period, but on the ground that an ex¬ 
tension of time for the filing had expired before another 
extension was granted. The court said: 

“In this case the order extending for 20 days from Au¬ 
gust 19th the time to prepare and submit bill of exceptions 
was valid, but since no bill was filed, or not additional ex¬ 
tension granted, within the extended period, the time with¬ 
in which such bill could be filed or such additional exten¬ 
sion allowed expired. Thereafter the trial court was with¬ 
out jurisdiction to enter another order extending the time 
for filing the bill, and we are without jurisdiction to con¬ 
sider the bill which appears to have been filed September 
30th.” 

In the Cannon case the court also said: 

“If, under the rules of the lower court, the bill is timely 
filed, an additional 45 days are allowed for settlement, but 
here, as in the Federal Courts generally, the trial court 
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has no authority to settle a bill filed late. Likewise the 
trial court has uo authority to settle a bill nunc pro tunc 
as of the time when it should have been settled, and by the 
same token it cannot revive jurisdiction once lost by en¬ 
tering an order nunc pro tunc as of the time when the 
court had jurisdiction.” 

29 The opinion of the court, therefore, accepts as 
an a priori principle that the failure to settle in 

time amounts to a loss of jurisdiction, concluding from 
this principle that such jurisdiction having been lost can¬ 
not thereafter be revived. To the same effect are a num¬ 
ber of cases cited in the opinion in the Cannon case which 
are not necessary to be repeated here except to add one 
additional Federal case not there cited: Goetzzinger vs. 
Woodley, 17 Fed. {2d) S3. 

Exporters v. Butterworth-Judson Co., 25S U. S. 365, 66 
L. ed. 663, held that a stipulation of counsel for both par¬ 
ties which was executed after the term had expired agree¬ 
ing that the trial court could sign and settle a Bill of Ex¬ 
ceptions was too late and that the court had therefore had 
no power to sign a Bill of Exceptions notwithstanding the 
consent of both parties. 

No extension of time for filing a Bill of Exceptions or 
any stipulation in respect thereof is valid unless granted 
or signed within the term at which the judgment is ren¬ 
dered or within such time as provided by rule of court. 
See Butterworth case supra and cases cited therein. 

In the Goetzzinger case supra (17 Fed. (2d) 83) the 
Bill of Exceptions was filed and served in time and an ex¬ 
tension of time was obtained for its submission and after 
the expiration of the extended period counsel for the ap¬ 
pellee wrote upon the draft of the Bill of Exceptions in 
the Clerk’s Office that “The foregoing is agreed to and 
settled as Bill of Exceptions”. Notwithstanding the agree¬ 
ment of counsel for the appellee the Bill of Exceptions was 
not thereafter presented to the trial justice for his sig¬ 
nature and the Clerk of the Court incorporated the agreed 
Bill of Exceptions without the court’s signature in 

30 the transcript of record on appeal. Thereafter the 
court signed the Bill of Exceptions. On appeal the 

case was dismissed for lack of jurisdiction. 
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Additional Cases on Question of Submission 

As indicative of the proposition that the dates for sub¬ 
mission is jurisdictional the case of D. C. vs. Blackman, 31 
App. I). C. 229. is significant in that in that case the ap¬ 
pellee moved to dismiss the appeal in the Court of Ap¬ 
peals for the reason that the alleged Bill of Exceptions in 
the record was settled after the time within which it could 
be done under the rules of court. The motion was denied 
since it appeared from the transcript that a proper ex¬ 
tension of time had been extended for settlement of sub¬ 
mission of the Bill of Exceptions to February 20. 1908. The 
Bill of Exceptions was actually submitted to the court on 
February IS, 1908, two days before the expiration of the 
time fixed. The court signed the Bill of Exceptions on 
March 6th. The court said: 

“In the absence of anvthing to the contrarv, it must be 
presumed that this submission of the bill was made upon 
proper notice, as required by rule 55 of the supreme court 
of the District of Columbia. This is quite different from 
a mere filing of a bill with the clerk without calling the 
same to the attention of the court. The appellant’s duty, 
under the rule, was performed when the bill was prepared 
and submitted within time to the court for settlement. 
The bill having been presented within the proper time, 
the trial justice could have retained it for a time necessary 
to enable him to determine its correctness, and his ap¬ 
proval and settlement of it could have been entered now 
for then. In signing this bill it was evidently dated as of 
the day of signature, although the time for settlement had 
then expired. This was, apparently, a mere inadvertence 
on the part of the trial justice, whose attention apparently 
was not called to the fact, and we think, under the circum¬ 
stances, that it may be considered as an execution now for 
then.” 

31 A further significant case on the question of sub¬ 
mission is the case of D. C. vs. Tyrrell , 41 App. 
I). C. 113 , in which case it appears that an order was en¬ 
tered extending the time for submission of the Bill of Ex¬ 
ceptions to August 20, 1913. The bill was submitted to 
the court on that day but was not signed by the trial jus¬ 
tice until September 3rd. The point made in that motion 
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was that since the extension was to August 20th that the 
Bill of Exceptions could not be submitted on that day be¬ 
cause the time expired for the doing of any act on that 
day. The court held, however, that the Bill of Exceptions 
could be submitteed on the 20th of August since the exten¬ 
sion of time to that day included that day. If the question 
of the time of submission were not jurisdictional it would 
seem idle for the Court of Appeals to cite authority on 
the proposition that the Bill of Exceptions was submitted 
to the court within the time allowed and by citing authori¬ 
ties that the extension of time included the day to which it 
was extended. 

Directly in point is the proposition that if a Bill of Ex¬ 
ceptions is submitted and settled after the expiration of 
the time permitted it will not be considered by the court, 
is announced in the case of Jennings vs. Philadelplida, 
Baltimore <{■ Washington Railroad Company , 31 App. 
I). C. 173. The case further holds that nothing less than 
an expressed consent, not mere failure to object, is neces¬ 
sary to permit the trial judge to settle a Bill of Exceptions 
not submitted within the time permitted. The appellee 
filed a motion to strike the Bill of Exceptions from the 
transcript of record and to affirm the judgment in the 
Court of Appeals. The verdict was entered on December 
4, 1907. Motion for new trial was overruled and 
32 judgment for defendant entered on December 20th, 
1907. On January 10, 1908 an appeal bond was ap¬ 
proved and filed. On January 14th appellant, having 
given eight days notice in compliance with Rule 55 of the 
Supreme Court of the District of Columbia, accompanied 
by a copy of his proposed Bill of Exceptions, presented 
the same to the court for settlement. It was stipulated 
between the parties that on appeal that the proposed Bill 
of Exceptions was submitted by counsel for the appellant 
in the presence of and without objection from counsel for 
the appellee. On February lltli the Bill of Exceptions 
was signed by the trial judge nunc pro tunc. At that time 
Common Law Rule 54 provided that a Bill of Exceptions 
must be settled before the close of the term but that the 
term may be prolonged by adjournment in order to pre¬ 
pare the same but not longer than 3S days. Rule 55 re¬ 
quired that a copy be served on opposing counsel at least 
eight days before the time for submission. The court 
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stated “if the bill is presented and settled after the ex¬ 
piration of the time permitted, it will not be considered.” 

(Citiiiir Tally vs. I). C. 20 App. D. C. 489.) The court then 
states that it seems that a Bill of Exceptions may be settled 
after the expiration of the time permitted if opposing 
counsel consents thereto but nothing short of expressed 
consent is sufficient and the fact that counsel was present 
and did not object to the submission after the time per¬ 
mitted does not amount to his consent thereto. A Writ of 
Error to the Supreme Court of the United States was 
allowed on April 14, 1908 and the decision of the Court of 
Appeals was affirmed in 218 U. S. 255, 54 L. ed. 1031. 

The Court of Appeals in Kelley vs. Moore, 22 App. T). C., 
1, dealing with the Bill of Exceptions sought to be 
33 I corrected after the time expired quoted the follow¬ 
ing from the case of Chateau gay Ore <£ Iron Co., 
Petitioner. 12S U. S. 544 : 

. . Any fault or omission in framing or tendering a bill 
of exceptions, being the act of the party and not of the 
court, cannot be amended at a subsequent term, as a mis¬ 
prision of the clerk, in recording inaccurately or omitting 
to record an order of the court might be.” 

Raymond vs. U. S. 20 App. I). C. 250 . which was a crim¬ 
inal case in which the defendant filed a motion for an ex¬ 
tension of time within which to submit the Bill of Excep¬ 
tions to the trial court and which motion was denied, the 
Coiirt of Appeals stated that had the motion been accu¬ 
rately filed (It was mailed) or “were we to treat its sub¬ 
sequent presentation to the Clerk as equivalent thereto, 
the'appellant would be in no better position than he is now, 
because no order for the extension of time was made. 
Whether such an order shall be made, when regularly ap¬ 
plied for, is a matter committed to the discretion of the 
trial justice by the rules of the Supreme Court of the Dis¬ 
trict of Columbia regulating the settlement of bills of ex¬ 
ceptions.” 

In the case of Nicodemus, et al vs. Linton, Executor, 
motion for new trial was overruled on May 29, 1935 and 
appeal was perfected to the Court of Appeals by the filing 
of an appeal bond on June 13, 1935. The time for filing 
thef proposed Bill of Exceptions expired on June 22, 1935 
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and the same was filed on July 3, 1935. This court, Mr. 
Justice Lull ring sitting, on July 19, 1935 ordered that the 
proposed Bill of Exceptions be stricken from the record 
because not filed within time and disregarded the appel¬ 
lant’s request for leave nunc pro tunc on the ground that 
such an order could not be entered because the action 
sought to be so entered did not actually take place. The 
Court cited the case of Perkins et al vs. Hayward, 132 Ind. 
95, 101 where it was said: 

34 “In order to justify an entry nunc pro tunc there 
must be convincing evidence that the action sought 
to be recorded actually took place. Ordinarily such an 
entrv is authorized if there is anv entrv or memorandum 

•> •> y 

found among the records of the case, required by law to 
be kept, showing action taken, or orders made by the court 
which the clerk had failed to record.” 

Thereupon the appellants in that case filed a motion in 
the Court of Appeals for an order permitting or directing 
the lower court to accept, settle and sign the Bill of Ex¬ 
ceptions which was duly opposed by counsel for the ap¬ 
pellee and which motion was overruled by the Court of 
Appeals on September 30, 1935 in Case Xo. 6533. 

Another interesting observation is that paragraph 11 
of Rule 46 provides that if the “time for doing any of the 
foregoing acts as herein provided or as extended by order 
of the court” expires during summer vacation, then the 
court mav grant an additional extension for good cause 
shown. The reference therein necessarily includes the pro¬ 
visions of paragraph 4 on the same page, regarding sub¬ 
mission. Paragraph 11 was urged by the appellant in the 
Cannon case as modifying the sections of Rule 46 during 
the summer period. However, the Court of Appeals, in 
refusing to so construe this paragraph said that “There 
is nothing in this paragraph of the rule which gives the 
trial court power to revive jurisdiction already lost . . . 
When the original period or any extension thereof has ex¬ 
pired and jurisdiction is lost, the paragraph of the rule 
quoted above is of no avail.” This reference to expira¬ 
tion of periods of time for the doing of certain acts ap¬ 
plies as well to time for submission as to time for filing. 
They are consequently of equal jurisdictional import. 
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For the foregoing reasons it is respectfully sub- 
35 mitted that the motion to strike the Statement of 
Evidence should be granted. 

[Matter enclosed between rules erased in copy.] 

Respectfully submitted, 

ALVIX L. XEWMYEE 
DAVID G. DRESS 
Attorneys for Defendant, 
Mary Harding Saul 

Service of a copy of the foregoing Memorandum ac¬ 
knowledged this 20tii day of July, 1038. 

HENRY I. QUINN 
JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiff 


Memorandum 

JULY 20, 1938 

Motion to strike statement of evidence argued and sub¬ 
mitted. 


36 Memorandum Sustaining Motion to Strike 

Statement of Evidence 

Filed August 5, 1938 

* # # 

The statement of evidence was filed in the clerk’s office 
on the 16th day of May, 1938. Accompanying the state¬ 
ment was a notice addressed to counsel for the defendant 
advising them “that counsel for the plaintiff * * * will 
submit to the Court for settlement and approval on the 
13th day of June, 1938 at 10 o'clock a. m. the statement of 
evidence filed herein by the plaintiff.” A copy of the state¬ 
ment of evidence and the notice were served on counsel 
for the defendant on May 16th, 1938. 

The filing of the statement and the time fixed by the 
notice for submission of the statement to the Court were 
in accord with Law Rule 46 of this Court. 
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Subsequently, and on the IStli day of June, 1938, which 
was five days after the expiration of the time fixed by the 
notice for the submission of the statement to the Court, 
counsel for the plaintiff sought and obtained with the con¬ 
sent of counsel for defendant an order of the Court extend¬ 
ing the time for the submission of the statement of evi¬ 
dence to the Court for settlement and approval from the 
13th day of June, 1938 to and including the 29th day 

37 of June, 1938. 

On the 23rd day of June, 1938, the plaintiff was 
allowed a further extension of time to and including the 
lltli day of July, 1938 “for submitting said statement of 
evidence to the Court for settlement and approval.” 

The defendant’s proposed amendments to the plaintiff’s 
statement of evidence were filed with the clerk of this 
Court on June 13th, 1938. Objections to the amendments 
were filed by the plaintiff on July 9th, 1938. Thus the state¬ 
ment of evidence, proposed amendments thereto and ob¬ 
jections to amendments were ready for submission to the 
Court on the 9th day of July, 1938. However, the matter 
was not submitted to the Court on the lltli day of July, 
1938 as required by the order of June 23rd, 1938, so, on 
the 14th day of July, 1938, the defendant filed her motion 
to strike the statement of evidence and all papers in re¬ 
spect thereto on the ground that the same was not sub¬ 
mitted to the Court within the time provided by law. 

The motion to strike was set for hearing July 20th, 
1938, and on that day the plaintiff filed his motion for ap¬ 
proval of the statement of evidence on the ground “that 
the proposed statement of evidence, proposed amendments 
thereto and the objections to said proposed amendments 
are properly before the Court and that the transcript of 
record must be filed in the United States Court of Ap¬ 
peals for the District of Columbia on or before August 
11th, 1938.” 

At the close of the hearing on this day, July 20th, the 
statement of evidence, amendments thereto and objections 
were for the first time actually presented and handed to 
the Court. The statement of evidence consists of 

38 116 typewritten pages and 22 photostatic copies of 
exhibits. The proposed amendments consist of 341 

typewritten pages and the objections to the amendments 
75 typewritten pages. 
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James C. Wilkes, of counsel for plaintiff, in an affidavit 
filed with the plaintiff's memorandum in opposition to the 
motion to strike, swears that on Sunday, July 10th, 1938, 
he left on the desk of Janies E. Artis, his associate and 
also of counsel for the plaintiff, the following' memoran¬ 
dum : 

“Will you please see that the docket in the Saul annul¬ 
ment shows that the statement of evidence was submitted 
under the rule on or before the due date. J. C. A.” 

Mr. Wilkes further swears “that during the morning of 
July lltli, 1938 (the date fixed for submission under notice 
served on counsel for defendant), Mr. Artis advised affiant 
that the matter had been taken care of.” 

Mr. Artis, in an affidavit likewise filed with the plain¬ 
tiff's memorandum, swears “that on the morning of July 
11th, affiant made inquiry of an assistant clerk of this 
Court as to whether or not the statement of evidence in 
this case had been entered on the docket as having been 
submitted and was advised by said clerk that there was no 
entry on the docket showing that the statement of evidence 
had been submitted. Affiant then directed the clerk to 
have the statement of evidence endorsed as submitted and 
to have the entry made on the docket to show that it had 
been submitted. Affiant was told by said clerk that said 
clerk would do these things immediately.” The affidavit 
then proceeds to allege that the clerk through inadvertance 
failed to carry out the instructions so given. 

It is argued by the plaintiff that under "Rule 46, time 
limitations are fixed by filing dates, and that submission 
has been reduced either to a fiction or to a minis- 
39 terial duty to be performed by the clerk of the Court. 

In support of this contention counsel quote para¬ 
graph 5 of Rule 46, as follows: 

“The Clerk of the court shall immediately after the 

V 

filing thereof transmit to the justice before whom the case 
was tried, or the justice acting in his place, a bill of excep¬ 
tions or statement of evidence, proposed amendments 
thereto and objections to amendments, together with a 
copy of the notice required to be served upon the opposite 
party by paragraph numbered three of this rule.” 


t 


% 


* 
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They point out that July 11th, 193S was the date fixed 
for submission and inquire: “Submission of what? The 
submission to the Court of papers already in the Court’s 
possession ?” 

The inquiry is answered by paragraph 4 of the rule as 
follows: 

“Bills of exceptions and statements of evidence shall 
be submitted to the court for settlement or approval * * * 
by the party tendering the same; * * (Our italics). 

Paragraph 5 of Rule 5 of the Rules of the United States 
Court of Appeals for the District of Columbia is to the 
same effect as follows: 

“* * * The duty so to condense and state the evidence 
shall rest primarily on the appellant, who shall prepare his 
statement thereof and present it to the trial court or 
judge, within such time and with such notice to opposing 
counsel or parties as shall be prescribed by the rules of 
the District Court of the United States for the District of 
Columbia, and if no such rule is prescribed then in con¬ 
formity with the requirements of the rule of said court 
relating to bills of exceptions. At the expiration of the 
time named, or such other time as the court, or judge, may 
allow, the statement together with any objections made or 
amendments proposed by any party, shall be presented 
to the court or judge, for approval, and if the statement 
be true, complete and properly prepared, it shall be ap¬ 
proved by the court, or judge, and if it be not true, com¬ 
plete or properly prepared, it shall be made so under the 
direction of the court, or judge, and shall then be ap¬ 
proved. When approved it shall then be filed in 
40 the clerk’s office and become a part of the record for 
the purposes of appeal.” 

The practice prevailing in this Court under Rule 46 is 
that the appellant presents to the trial judge on the day 
fixed for submission the statement of evidence, the pro¬ 
posed amendments and objections, and the trial judge en¬ 
dorses thereon, over his signature, “submitted” with the 
date when the same was presented to him. If the trial 
judge is absent or unavailable the statement is presented 
to any other judge who makes a like endorsement. 
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Paragraph 5 of Rule 46 by its terms requires that the 
clerk immediately after the liling thereof transmit to the 
Justice before whom the case was tried or the Justice act¬ 
ing- in his place the statement of evidence, amendments and 
objections to amendments, together with a copy of the no¬ 
tice required by paragraph 3 of the rule. However, this 
was not done by the clerk. The rule is for the convenience 
of the appellant so that he will not be required to carry 
the documents to the Justice’s chambers. It was not in¬ 
tended to operate as an automatic submission when the 
time fixed therefor arrived, and has not been so construed 
by this Court. Xor does this rule make it the duty of the 
clerk “to have the statement of evidence endorsed as sub¬ 
mitted” when so directed bv counsel. Here we mav ask: 

• % 

“Bv whom endorsed.”’ And certainly the clerk is not 
•* . * 

permitted to make an entrv on his docket showing submis- 
sion when in fact the statement had not been submitted to 
the Court for settlement and approval. 

The clerk was acting as the agent of the plaintiff, and 
his failure to have the statement “endorsed as submitted” 
as directed by Mr. Artis must be charged to the 
41 plaintiff. Johnson 'Wynne Co. v. Wright, 28 App. 
D. C. 375. 

Very recently the United States Court of Appeals for 
the District of Columbia dealt with a motion to strike a 
bill of exceptions in the case of Cannon v. Tinkham, Xo. 
7083, decided June 27th, 1938. 

In that case there was a valid extension of the time for 
the filing of the bill of 20 days from August 19th, 1937. 
This carried the time for the filing of the bill to Septem¬ 
ber 13th. Xo bill was filed within that time, and on Sep¬ 
tember 15th, two days after the time expired, application 
was made for further extension, which was granted on the 
22d day of September. It was held that this last extension 
was wholly without effect. 

The Court in a Per Curiam opinion said: 

“If, under the rules of the lower court, the bill is timely 
filed, an additional 45 days are allowed for settlement, but 
here, as in the Federal Courts generally, the trial court 
has no authority to settle a bill filed late. Likewise the 
trial court has no authority to settle a bill nunc pro tunc 
as of the time when it should have been settled, and by the 
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same token it can not revive jurisdiction once lost by en¬ 
tering an order nunc pro tunc as of the time when the 
court had jurisdiction.” 

The last sentence of the quoted opinion is significant. 

It is contended bv counsel that it is within the disere- 
tion of the Court to overrule the motion to strike, and in 
support of that contention they cite the concluding clause 
of paragraph 4 of Rule 46 as follows: 

“Otherwise such bill or statement may be stricken from 
the files upon motion of the appellee or upon the court’s 
own motion.” 

The previous rule of this Court, known as Law Rule 48, 
made no provision for a remedy in the event of its viola¬ 
tion. However, in the case of Murphy v. Gould, 39 
42 App. I). C. 363, the Court of Appeals tacitly ap¬ 
proved of the practice of filing a motion to strike 
when the time requirement with respect to submission had 
been violated. The instant rule expressly provides a rem¬ 
edy and authorizes the appellee to file the motion to strike. 
It goes further and provides that in the absence of such 
a motion the Court may of its own motion strike such 
statement. 

Here the defendant has availed herself of the remedy 
provided for by the rule. There is no discretion. It clearly 
appears from the record that the statement of evidence, 
the amendments thereto and the objections to the amend¬ 
ments were not submitted to the Court by the plaintiff 
within the time required by paragraph 4 of Law Rule 46 
of this Court. Therefore, the defendant’s motion to strike 
must be sustained, and the motion of the plaintiff to ap¬ 
prove must be overruled. 

It is so ordered. 

0. R. LUHR1XG 
J ust ice. 


August 5tli, 193S. 
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43 Order Extending Time to File Record 


Filed August 15, 1938 

United States Court of Appeals for the District of 

Columbia, 

Original Xo. 2923 April Term, 193S. 


Equity Xo. 57,980. 

Bernard F. Saul, Petitioner, 
vs. 

Mary Harding Saul. 

i 

On consideration of the petition for a further extension 
of time to file the record in the above-entitled cause, It is 
ordered by the Court that the time be and it is hereby ex¬ 
tended to and including September 14, 1938. 


A true Copy, 
Test: 



l 


| 

I 


Per Mr. Justice STEPHEXS 
Presiding Associate Justice. 
August 15, 1938. 


JOSEPH W. STEWART 
Clerk, of the United States 
Court of Appeals for the Dis¬ 
trict of Columbia 

By: C. XEWALL ATKIXSOX 
Deputy Clerk. 


44 Order Grant nig Defendant's Motion to Strike 

Statement of Evidence, dec. 

Filed August 16, 1938 

# * * 

Upon consideration of defendant’s Motion to Strike 
Statement of Evidence filed in the above entitled cause on 
the 14th day of July 1938 and plaintiff’s Motion To Ap¬ 
prove Statement of Evidence filed herein on the 20th day 
of July 1938, and after argument by counsel for the re¬ 
spective parties on said Motions, it is by the court this 
16th day of August 193S 
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ADJUDGED, ORDERED and DECREED, that defen¬ 
dant’s Motion to Strike Statement of Evidence be and the 
same is hereby granted and said Statement of Evidence is 
hereby stricken from the record and tiles herein, and it is 
further 

ADJUDGED, ORDERED and DECREED that the 

plaintiff’s Motion To Approve Statement of Evidence be 

and the same is herebv overruled. 

* 

0. R. LUHRIXG 
Justice 

Aug. 16"—1938 

To the foregoing order, the plaintiff Bernard F. Saul, 
notes an exception and an appeal to the United States 
Court of Appeals for the District of Columbia and under¬ 
taking for costs is fixed at $100 or cash in the sum of $50 
in lieu thereof. 

LUIIRIXG J. 


45 Memorandum 

August 31, 1938 

Bond ($100) of B. F. Saul on appeal approved and filed. 


Assignments of Error in Connection with Appeal from 
Order of August 10. 1938, <&c. 

Filed September 3, 193S 

m m * 

The Court erred: 

1. In concluding that it had no discretion in the matter. 

2. In holding that the statement of evidence had not 
been submitted. 

3. In not granting plaintiff’s motion to approve state¬ 
ment of evidence. 

4. In failing to deny defendant’s motion to strike state¬ 
ment of evidence. 

5. In not ordering the approval of the statement of evi¬ 
dence in view of the facts and circumstances of this case. 
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6. In not ordering the approval of the statement of 
evidence in view of the rules of this Court requiring that 
any errors or defects in the proceeding which do not affect 
the substantial rights of the parties be disregarded. 

7. In refusing to settle the statement of evidence. 

8. That the Court erred in not deciding the controversy 
below in favor of this petitioner in accordance with the 
provisions of the United States Code, Title 28, Section 391, 
in the absence of evidence tending to show that substantial 
rights of the respondent herein were affected. 

HENRY I. QUINN 
JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiff. 

46 Service acknowledged: 

Sept. 3rd, 193S. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
N 

Attorneys for Defendant. 


Designation of Record in Connection ivith Appeal from 
Order of August 10, 1938, dc. 

Filed September 3, 1938 

# * # 

The Clerk of the Court will please include in the tran¬ 
script of record on appeal the following: 

1. July 14, 1938. Motion of defendant to strike state¬ 
ment of evidence. 

2. July 20, 1938. Points and authorities of plaintiff in 
opposition to defendant’s motion to strike statement of 
evidence. 

3. July 20, 193S. Motion of plaintiff to approve state¬ 
ment of evidence. 

4. August 5, 193S. Memorandum opinion of Judge Luh- 
ring sustaining motion to strike statement of evidence. 

5. August 16, 1938. Order granting defendant’s motion 
to strike statement of evidence. Exception and appeal 
noted. 
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G. Memo of undertaking on appeal with Hartford Acci¬ 
dent & Indemnity Company. 

7. This designation of record. 

8. Assignments of error. 

HENRY I. QUINN 
JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Via In tiff. 

47 Service of a copy of the aforegoing designation 
of record acknowledged this 3rd dav of September, 

1938. 

ALVIN L. NEWMYER 
DAVID G. DRESS 
Attorneys for Defendant. 

Defendant's Counter Designation of Record in Connection 
with Appeal from Order of August 10, IPS 6', d'c. 

Filed September 8, 1938 

* m * 

The clerk of the court will please include in the Tran¬ 
script of Record on appeal by the plaintiff from the order 
signed by Mr. Justice Lull ring on August 1G, 1938, without 
prejudice to the right of the defendant to object in any 
manner to the review of said order by appeal, the follow¬ 
ing : 

1. Memorandum for Mr. Justice Luliring in support of 
Motion to Strike Statement of Evidence filed on July 20, 
1938 on behalf of the defendant. 

2. Memo: Argument of Motion to Strike Statement of 
Evidence filed on behalf of the defendant and Motion to 
Approve Statement of Evidence tiled on behalf of the 
plaintiff before Mr. Justice Luliring on July 20, 1938. 

3. This counter designation of record. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Defendant 
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Service of a copy of the foregoing Counter Designation 
of Record acknowledged this 8th day of September 1938. 

HENRY I. QUINN 
JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiff 

4S Order Extending Time to File Record 

Filed September 19, 1938 

United States Court of Appeals for the District of 

Columbia, 

Original No. 2923. 

Equity No. 57,980. 

Bernard F. Saul, Petitioner, 
vs. 

Mary Harding Saul. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including October 28, 1938. 

Per Mr. Chief Justice GRONER, 
September 19, 1938. 

A true Copy, 

Test: 

JOSEPH W. STEWART, 

(Seal) Clerk , of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia 

By C. NEWALL ATKINSON 
Deputy Clerk 

49 Memorandum 

October 20, 1938 

Order of United States Court of Appeals for the District 
of Columbia of October 12, 1938, allowing special appeal, 
filed. 
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Assignments of Error in Connection with Special Appeal 


Filed October 20, 1938 
# # # 

The Court erred: 

1. In concluding that the Court had no discretion in the 
matter. 

2. In holding that the statement of evidence had not 
been submitted. 

3. In not granting plaintiff’s motion to approve state¬ 
ment of evidence. 

4. In granting defendant’s motion to strike statement of 
evidence. 

5. In not ordering the approval of the statement of evi¬ 
dence in view of the facts and circumstances of this case. 

6. In not ordering the approval of the statement of evi¬ 
dence in view of the rules of this Court requiring that any 
errors or defects in the proceeding which do not affect the 
substantial rights of the parties be disregarded. 

7. In refusing to settle the statement of evidence. 

8. That the Court erred in not deciding the eontroversv 
below in favor of this petitioner in accordance with the 
provisions of the United States Code, Title 28, Section 391, 
in the absence of evidence tending to show that substantial 
rights of the respondent herein were affected. 

50 HENRY I. QUINN 

A 

JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiff 

Service acknowledged: 

October 19, 1938. 

ALVIN L. NEWMYER 
DAVID Cx. BRESS 
Attorneys for Defendant. 

Designation of Record in Connection with Special Appeal, 

d'C. 

Filed October 20, 1938 
* * * 

The Clerk of the Court will please include in the tran¬ 
script of record on the special appeal the following: 
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1. March S, 193$. Filial decree dismissing bill and 
granting prayers of cross-bill with notation of fixing of 
cost bond on appeal and supersedeas bond. 

2. March 25, 1938. Notation of filing of undertaking on 
appeal with Maryland Casualty Company, surety. 

3. March 25, 193S. Memo of order extending time for 
filing statement of evidence to April 16, 1938. 

4. March 25, 1938. Order for maintenance and custody 
pending appeal and making additional allowance for coun¬ 


sel fees, etc. 

5. March 26, 1938. Notation of filing of undertaking 
on appeal with Hartford Accident and Indemnity Com¬ 


pany. 

6. April 7, 1938. Notation of filing of bond 
51 ($2,000) of plaintiff on appeal, Hartford Accident 

& Indemnity Co., surety, in connection with allow¬ 
ance of counsel fees on appeal. 

7. April 14, 1938. Memo of order extending time for 
filing statement of evidence to May 5, 1938. 

8. May 4, 1938. Memo extending time for filing state¬ 
ment of evidence to May 16, 1938. 

9. May 16, 1938. Memo of order extending time for 
filing statement of evidence to May 20, 1938. 

10. May 16, 1938. Notation of filing of proposed state¬ 
ment of evidence by plaintiff and notation of filing of no¬ 
tice for submission on June 13, 1938. 

11. May 18, 1938. Notation of filing of affidavit showing 
service of statement of evidence on counsel for defendant 
on May 16, 1938. 

12. May 27, 1938. Memo of order extending time for 
filing by defendant of proposed amendments to plaintiff’s 
proposed statement of evidence to and including June 6, 
1938. (By consent of counsel for plaintiff.) 

13. June 3, 1938. Memo of order extending time for 
filing by defendant of proposed amendments to plaintiff’s 
proposed statement of evidence to and including June 13, 
1938. (By consent of counsel for plaintiff.) 

14. June 13, 1938. Notation of filing of defendant’s pro¬ 
posed amendments to plaintiff’s proposed statement of 
evidence. 

15. June 18, 1938. Memo of order extending time for 
submitting statement of evidence to Court for settlement 
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and approval to and including June 29, 1938. (By consent 
of counsel for defendant.) 

16. June 23, 1938. Memo of order extending time 

52 for submitting statement of evidence to Court for 
approval to and including July 11, 1938. 

16VL>* June 28, 1938. Order U. S. Ct. App. D. C. extend¬ 
ing time to Aug. 11, 1938. 

17. July 7, 1938. Memo of order for extension of time 
to and including the 9th dav of Julv 1938, for filing ob- 
jections to amendments to statement of evidence. (By con¬ 
sent of counsel for defendant.) 

IS. July 9, 1938. Notation of filing of plaintiff’s objec¬ 
tions to defendant’s proposed amendments to statement 
of evidence. 

19. July 14, 1938. Motion to strike statement of evidence. 

20. July 20, 1938. Memo of motion to approve statement 
of evidence filed on behalf of plaintiff. 

21. Julv 20, 1938. Affidavits of James C. Wilkes and 
Janies E.‘Artis of July 20, 193S, filed July 20, 1938. 

22. August 5, 1938. Memorandum opinion of Lullring, J. 

23. August 15, 1938. Order of United States Court of 
Appeals for the District of Columbia extending time to 
file the record on appeal to September 14, 1938. 

24. August 16, 1938. Order granting defendant’s motion 
to strii •> statement of evidence and overruling plaintiff’s 
motion to approve statement of evidence. 

25. September 19, 1938. Order of United States Court 
of Appeals for the District of Columbia extending time to 
file tlie record on appeal to October 28, 1938. 

26. October 12, 1938. Memo of order allowing this 
special appeal. 

27. October 20th, 1938. Assignments of error. 

53 28- October 20th, 193S. This designation of 
record. 

HENRY I. QUINN 
JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiff. 

Service of a copy of the aforegoing designation of record 
acknowledged this 19th day of October, 1938. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Defendant. 
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Additional Designation of Record 
Filed October 21, 1938 

m * * 

Now comes Mary Harding Saul, defendant (appellee) in 
the above entitled cause, and designates parts of the record 
to be included in the transcript on the Special Appeal herein 
in addition to those designated by the plaintiff (appellant), 
as follows: 

1. Memo: May 7,1937, Findings of Fact and Conclusions 
of Law handed down by court. 

2. Memo: October 15, 1937, Petition of plaintiff to reopen 
case and for rehearing. 

3. Memo: Petition for rehearing argued and submitted, 
January 21, 1938. 

4. Memo: March 7, 1938, Order of court denying petition 
for rehearing. 

5. Memo: March 25, 1938 Motion to extend time for fil¬ 

ing Statement of Evidence. 

54 6. Memo: Plaintiff's proposed findings of fact and 

conclusions of law filed and denied, March 25, 1938. 

7. Memo: April 14, 1938, Motion of plaintiff to extend 
time for filing Bill of Exceptions and Statement of Evi¬ 
dence. 

8. Service of notice of submission of Statement of Evi¬ 
dence set for June 13, 193S, filed May 16, 1938. 

9. Memo: June 18, 1938, Motion to extend time for sub¬ 
mitting Statement of Evidence. 

10. Memo: June 23, 1938, Motion to extend time for sub¬ 
mitting Statement of Evidence. 

11. Memo: Motion to extend time for filing objections 
to amendments to Statement of Evidence filed July 7,193S. 

12. Order of July 7, 1938 by Bailey, J., extending time 
to July 9 to file objections to amendments to Statement of 
Evidence and that no further extensions shall be allowed. 

13. Motion to approve Statement of Evidence filed on 

Julv 20, 1938. 

• 

14. Memo: Points and Authorities in Opposition to Mo¬ 
tion to Strike Statement of Evidence filed on July 20, 1938. 

15. Memo: Points and Authorities in Opposition to Mo¬ 
tion to Approve Statement of Evidence filed on Julv 20, 
193S. 
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16. Memorandum in Support of Motion to Strike State¬ 
ment of Evidence filed on Behalf of defendant on July 20, 
193S. 

17. Memo: Oral argument in open court on July 20, 1938 
on Motion to Strike and Motion to Approve. 

IS. Memo: Appeal noted by plaintiff in open court from 
order of August 16, 1938 and cost bond fixed. 

19. Memo: Cost bond on appeal from order of August 16, 
1938, filed by plaintiff. 

20. September 3, 1938. Assignment of Errors. 

55 21. September 3, 1938. Designation of Record. 

22. September 8, 1938. Counter Designation of 

Record. 

23. This additional Designation of Record. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Defendant, 
Mary Harding Saul 

Service of copy of the above acknowledged this 21st day 
of Oct. 193S. 

HENRY I. QUINN 
JAMES C. WILKES 
JAMES E. ARTIS 
By JCW 


56 Motion to Strike Part of Transcript of Record 

Filed November 3-1938 

* * m 

Comes now the plaintiff, Bernard F. Saul, by his counsel, 
and moves this Honorable Court to strike from the tran¬ 
script of record in connection with the special appeal al¬ 
lowed in this case the motion in support of motion to strike 
statement of evidence filed on behalf of defendant on July 
20, 193S, the assignment of errors filed September 3, 1938, 
the designation of record filed September 3, 1938, and the 
counter-designation of record filed September 8, 1938, for 
the following reasons: 

1. The memorandum of authorities in support of the 
motion to strike is not properly a part of the record on 


46 


BERNARD F. SAUL VS. MARY HARDING SAUL. 


appeal and is in violation of Rule 15, paragraph 4, of the 
Simplified Rules of Procedure in Civil Practice for the Dis¬ 
trict Court of the United States for the District of Co¬ 


lumbia. 

2. That the assignment of errors, designation of record 
and counterdesignation of record mentioned above have to 
do with the general appeal noted by appellant from the 
order of August 16,1938, striking the statement of evidence 
and therefore are not properly a part of the record in con¬ 
nection with the special appeal. 


IIEXRV I. QUINN 
JAMES C WILKES 
JAMES E ARTIS 


57 Order 

Filed November 14 1938 


# # * 

Upon consideration of the Motion to Strike (parts of 
Record on Special Appeal) filed on behalf of the plaintiff it 
is by the Court this 14th day of November, 1938, 

ORDERED, that the said motion to strike be and the 
same is hereby overruled, except that the following parts 
are stricken: 

(1) Page nineteen after the word “submission’* strike 
all that follows on page 19 and pages 20, 21, 22, 23, 24 
through the quoted paragraph at top of page 25. 

(2) Page twenty-six, commencing with the first para¬ 
graph thereon strike to end of first paragraph on page 27. 

(3) Page twenty seven, strike the words “in which case 
several’’ which appear on the last line to and including 
page 34 and to the end of the first sentence on page 35. 

0 R LUHRING 
Justice. 


11/14/38 The plaintiff objects and excepts to the over¬ 
ruling of the motion to strike in part. 

The defendant objects and excepts to the above order in 
striking out the parts as indicated in said order. 

LUHRING J 
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58 District Court of tlie United States 

for the District of Columbia 

United States of America, 

District of Columbia . ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 57, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause Xo. 57980 in Equity, 
wherein Bernard F. Saul is Plaintiff and Marv Harding 
Saul is Defendant, as the same remains upon the files and 
of record in said Court. 

IX TESTLMOXY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of Xovember, 1938. 

C E STEWART, 

(Seal) Clerk. 

59 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Xov 23 1938 Joseph 

W. Stewart, Clerk 

United States Court of Appeals for the 
District of Columbia 

Original Xo. 2984. October Term, 1938. 

Equity Xo. 57,9S0. 

Bernard F. Saul, Petitioner, 

v. 

Mary Harding Saul. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including Xovember 19, 1938. 

Per Mr. Chief Justice GROXER, 
Xovember 23, 193S. 
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A true Copy 

Test: JOSEPH W. STEWART, 

Clerk, of the United States Court of 
Appeals for the District of Columbia 

By C. NEWELL ATKINSON 
(Seal) Deputy Clerk 

Endorsed on Back: Original No. - United States 

Court of Appeals for the District of Columbia Order ex¬ 
tending Time to File Record 

Endorsed on Cover: No. 7284 Saul, Appellant, vs. Saul. 
Uiiited States Court of Appeals for the District of Colum- 
bit Filed Nov 18 193S Joseph W. Stewart, Clerk 




